
04 | 2023

Berichte | Rapports

>d[XP JTQTa j FTQPbcXP] FdcTa

Die Beurteilung der Verwechslungsgefahr zwischen

Gesetz, Rechtsprechung, Erfahrungssätzen, Dogmatik

und Wirklichkeit

Bericht über den Ittinger Workshop zum Kennzeichenrecht vom 26. und 27. August

2022

Der diesjährige Workshop des Instituts für gewerblichen Rechtsschutz (INGRES) zum

Kennzeichenrecht fand traditionsgemäss in der Kartause Ittingen statt. Geleitet wurde

die von ihm auch konzipierte Tagung von MICHAEL RITSCHER und CHRISTOPH GASSER war für

die Organisation verantwortlich.

Cette année, le workshop de l’Institut de la propriété industrielle (INGRES) sur le droit

des signes distinctifs a eu lieu, comme le veut la tradition, à la Kartause Ittingen. La

conférence a été conçue et dirigée par MICHAEL RITSCHER tandis que CHRISTOPH GASSER en a

assuré l’organisation.

JULIA WEBER%

6@Pf% LuaXRW'

SEBASTIAN SUTER,

A@Pf% LuaXRW'

I. Einleitung

=] bTX]T\ 9X][TXcd]VbaTUTaPc UuWac E=GF7<9E #ETRWcbP]fP[c% LuaXRW$ id]rRWbc X] TX]Ta lc^da

SwW^aXi^]n SdaRW SXT GWT\T] STa e^aWTaXVT] =ccX]VTa J^aZbW^_b' 8Pb GWT\P STa

ITafTRWb[d]VbVTUPWa Xbc ]d] QTaTXcb id\ eXTacT] AP[ GPVd]VbcWT\P% f^aPdb id bRW[XTbbT]

Xbc% SPbb SXTbQTiuV[XRW bRW^] [P]VT d]S fTXcTaWX] Va^bbTa ETSTQTSPaU QTbcTWc'

5db[tbTa Uua SXT Ta]TdcT JPW[ STa GWT\PcXZ Xbc TX]T FcdSXT e^] :@CE9BG G<CHI9B=B' 8XT

FcdSXT Z^\\c \Xc T\_XaXbRWT] ATcW^ST] id uQTaaPbRWT]ST] 9aVTQ]XbbT]% b^ TcfP% SPbb

SXT 5QVaT]id]V e^] ITaZTWabZaTXbT] X] STa 9]cbRWTXSd]Vbz]Sd]V STa ;TaXRWcT d]S X\

9]STaVTQ]Xb ZTX]T TaWTQ[XRWT E^[[T b_XT[c' 8PaPdb [rbbc bXRW fXTSTad\ SXT

FRW[dbbU^[VTad]V iXTWT]% SPbb \P] SXT ITaZTWabZaTXbT T]cfTSTa PQbRWPxT] ^STa XW]T]

eTa\TWac 6TSTdcd]V idZ^\\T] [PbbT] \dbb'

E=GF7<9E bcT[[c UTbc% SPbb QTX STa 6TdacTX[d]V STb ITaWr[c]XbbTb ifXbRWT] APaZT]aTRWc d]S

APaZT]fXaZ[XRWZTXc SXT 9\_XaXT TX]T fXRWcXVT E^[[T b_XT[c d]S PdRW b_XT[T] b^[[' 8PQTX VX[c

Tb SXT Vad]S[TVT]ST :aPVT id QTP]cf^acT]% fPb X] ST] 6TaTXRW STa F^iX^[^VXT d]S fPb X]

ST] 6TaTXRW STa >daXbcTaTX Ur[[c' 8T\T]cb_aTRWT]S b^[[cT] bTX]Ta ATX]d]V ]PRW

9aUPWad]VbbrciT QTZP]]c% ]PRW_auUQPa d]S ]PRWVTfXTbT] bTX]% SP Tb bXRW P]b^]bcT] ]XRWc

d\ 9aUPWad]VbbrciT% b^]STa] d\ F_TZd[PcX^]T] WP]ST[c'

II. Auslegeordnung



>qE; F=ACB #ETRWcbP]fP[c% LuaXRW$ QTVX]]c \Xc TX]Ta 5db[TVT^aS]d]V e^] ,2 ?aXcTaXT]% SXT

VT\rbb F=ACB e^\ 6;Ta ida 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa WTaQTXVTi^VT]

fTaST]' JXT SXTbT ?aXcTaXT] YTS^RW id QTfTacT] bX]S% Xbc 5dUVPQT STa ]PRWU^[VT]ST]

ETUTaT]cT]'

9a [TVc SPa% SPbb SXT ITafTRWb[d]VbVTUPWa ]PRW WTaabRWT]STa @TWaT TX]T ETRWcbUaPVT

SPabcT[[c% ^Qf^W[ TX]XVT ?^\_^]T]cT] ST\ 6TfTXb ^xT]bcTWT] d]S b^\Xc GPcUaPVT]

SPabcT[[T]' 5[b 6TXb_XT[ ]T]]c Ta SXT 5dU\TaZbP\ZTXc STa ITaZTWabZaTXbT% fT[RWT

ST\^bZ^_XbRW TaUPbbc fTaST] ZP]]'

F=ACB P]P[hbXTac FRWaXcc Uua FRWaXcc SXT ,2 ?aXcTaXT] d]S d]cTabRWTXSTc ifXbRWT] STa

<Ta[TXcd]V STa ?aXcTaXT] e^] ;TbTci% ETRWcb_aTRWd]V% 9aUPWad]VbbPci% 8^V\PcXZ d]S

JXaZ[XRWZTXc' 5dxP[[T]S Xbc% SPbb *2 STa ,2 ?aXcTaXT] ]XRWc aTX] ]^a\PcXeT] Hab_ad]Vb

bX]S% b^]STa] P]WP]S e^] 6T^QPRWcd]VT] STa JXaZ[XRWZTXc PQVT[TXcTc fTaST]' 8XTbT

bcTWT] b^\Xc ST\ 6TfTXb ^xT]% fTbWP[Q F=ACB WX]cTaUaPVc% ^Q Tb bXRW QTX STa

ITafTRWb[d]VbVTUPWa TxTZcXe d\ TX]T aTX]T ETRWcbUaPVT WP]ST[c'

III. Vorstellung der Studie

:@CE9BG G<CHI9B=B #^aST]c[XRWTa Da^UTbb^a% H]XeTabXcrc LuaXRW$ d]S 85B=9@ ;9E69E

#8^Zc^aP]S% H]XeTabXcrc 6PbT[$ bcT[[T] idbP\\T] XWaT FcdSXT \Xc ST\ GXcT[ lGaPST\PaZ

C__^bXcX^] Da^RTTSX]Vb X] FfXciTa[P]S3 5] 9\_XaXRP[ FcdSh ^U @TVP[ ETPb^]X]Vn e^a% SXT bXT

+)+* idbP\\T] \Xc GX[\P]] 5[cfXRZTa _dQ[XiXTacT]' 8XT :^abRWTa bTcicT] bXRW id\ [Seite

265] LXT[% P]WP]S TX]Tb 8PcT]bPciTb e^] + -./ 9]cbRWTXST] STb =;9% 9]cbRWTXSd]Vb\dbcTa

d]S aT[TeP]cT 9]cbRWTXSd]VbUPZc^aT] id P]P[hbXTaT]% d\ b^ qQTaTX]bcX\\d]VT] d]S

P[[Ur[[XVT 8XbZaT_P]iT] ifXbRWT] STa \PaZT]aTRWc[XRWT] 8^ZcaX] d]S ST]

9]cbRWTXSd]VT] X\ JXSTab_adRWbeTaUPWaT] PdUidSTRZT]' G<CHI9B=B fTXbc X] SXTbT\

LdbP\\T]WP]V SPaPdU WX]% SPbb \P] ]XRWc SXT 5QbXRWc WPccT% SXT EXRWcXVZTXc STa

ETRWcbP]fT]Sd]V STb =;9 id uQTa_auUT]% b^]STa] ]da P[[Ur[[XVT 8XbZaT_P]iT] ifXbRWT]

ST\ «law in the books» d]S ST\ «law in action» PdUidSTRZT]'

AXc TX]T\ TXVT]b SPUua T]cfXRZT[cT] 7^\_dcTa_a^VaP\\ P]P[hbXTacT] SXT :^abRWTa SXT

9]cbRWTXST PdU ,) IPaXPQ[T] fXT Qb_f' =]U^a\PcX^]T] id ST] DPacTXT] d]S APaZT]% fXT

<X]cTa[TVd]VbSPcd\ ^STa QTP]b_adRWcT JPaT]& Qif' 8XT]bc[TXbcd]VbZ[PbbT% b^fXT

?aXcTaXT]% SXT ida 6TdacTX[d]V TX]Tb JXSTab_adRWb bcP]SPaS\rbbXV WTaP]VTi^VT] fTaST]'

8XTbT Pdc^\PcXbRW TaUPbbcT] =]U^a\PcX^]T] fdaST] X] TX]T\ ifTXcT] FRWaXcc e^]

<X[UbPbbXbcXTaT]ST] uQTa_auUc d]S ]tcXVT]UP[[b \P]dT[[ P]VT_Pbbc' 5db ST] VTf^]]T]T]

LPW[T] [XTbbT] bXRW X\ 5]bRW[dbb QTXb_XT[bfTXbT 5dbbPVT] uQTa SXT <rdzVZTXc e^]

JXSTab_auRWT] ]PRW JPaT]& d]S 8XT]bc[TXbcd]VbZ[PbbT] ^STa ]PRW APaZT]PacT] caTxT]%

fT[RWT SXT :^abRWTa X] XWaTa FcdSXT PQQX[ST] d]S eTabdRWT] X]bQTb^]STaT eXTa

<h_^cWTbT] id eTaXziXTaT]'

8XT TabcT <h_^cWTbT [PdcTc% SPbb YT VatbbTa SXT 5dU\TaZbP\ZTXc STa QTcTX[XVcT]

ITaZTWabZaTXbT Xbc% d\b^ WtWTa SXT EPcT STa idauRZVTfXTbT]T] JXSTab_auRWT PdbUr[[c' 8XT

5dbfTacd]V STa LPW[T] iTXVc% SPbb SXT H]cTabRWXTST bcPcXbcXbRW ZPd\ fPWa]TW\QPa bX]S%

aTb_TZcXeT TX]T TaWtWcT 5dU\TaZbP\ZTXc ZTX]T] 9X]{dbb PdU SXT 9aU^[VbaPcT STa

JXSTab_auRWT WPc' G<CHI9B=B fXaUc STbWP[Q SXT :aPVT PdU% ^Q SPb ?aXcTaXd\ STa

5dU\TaZbP\ZTXc STa ITaZTWabZaTXbT aT[PcXeXTac ^STa P[[T]UP[[b b^VPa PdUVTVTQT] fTaST]

\dbb'

8XT ifTXcT <h_^cWTbT [PdcTc% SPbb YT d]cTabRWTXSd]VbZarUcXVTa SXT JXSTab_adRWb\PaZT Xbc%

d\b^ WtWTa SXT EPcT STa TaU^[VaTXRWT] JXSTab_auRWT PdbUr[[c' 5dRW SXTbT GWTbT Z^]]cT

]XRWc QTbcrcXVc fTaST]' G<CHI9B=B bcT[[c UTbc% SPbb H]cTabRWTXSd]VbZaPUc d]S FRWdciQTaTXRW

fTXcTbcVTWT]S Z^aaT[XTaT]' 5[b \tV[XRWT] 9aZ[rad]VbP]bPci ]T]]c G<CHI9B=B% SPbb

QTZP]]cTaT APaZT] \tV[XRWTafTXbT PVVaTbbXeTa eTacTXSXVc fTaST]% fTbWP[Q Tb PdRW X]

WTXZ[T] :r[[T] id JXSTab_adRWbeTaUPWaT] d]S b^\Xc PdRW id \TWa 5QfTXbd]VT] Z^\\T]

Zt]]cT'

5[b SaXccTb ]PW\ bXRW SPb :^abRWd]VbcTP\ STa 8^ZcaX] P]% SPbb QTX J^ac\PaZT] SXT

ITafTRWb[d]VbVTUPWa WrdzVTa QTYPWc fXaS% fT]] J^acP]UP]V d]S(^STa &T]ST e^]



JXSTab_adRWb\PaZT d]S P]VTVaXxT]Ta APaZT uQTaTX]bcX\\T]' 8XTbT GWTbT Z^]]cT X\

;ad]SbPci QTbcrcXVc fTaST]' 8XT LPW[T] iTXVT] PQTa PdRW% SPbb SXT EPcT STa TaU^[VaTXRWT]

JXSTab_auRWT bXV]XzZP]c P]bcTXVc% fT]] STa TabcT ^STa STa [TcicT 6dRWbcPQT STa QTXST]

APaZT] uQTaTX]bcX\\T]' qQTaTX]bcX\\d]VT] QTX fTXcTaT] 6dRWbcPQT] STb J^acP]UP]Vb

d]S(^STa &T]STb WPQT] VT\rbb STa FcdSXT YTS^RW ZTX]T] bXV]XzZP]cT] 9X]{dbb PdU ST]

9aU^[V STb JXSTab_adRWb'

5[b eXTacT d]S [TcicT <h_^cWTbT uQTa_auUcT SPb :^abRWTacTP\% ^Q J^ac\PaZT] X] TX]T\

JXSTab_adRWbeTaUPWaT] tUcTa ^QbXTVT] P[b P]STaT APaZT]PacT]' 5dRW SXTbT GWTbT Z^]]cT

QTbcrcXVc fTaST]' 8XT LPW[T] iTXVT]% SPbb SXT 9aU^[VbaPcT QTX J^ac\PaZT] cPcbrRW[XRW P\

WtRWbcT] Xbc% X]bQ' fT]] VTVT] TX]T P]STaT J^ac\PaZT e^aVTVP]VT] fXaS' G<CHI9B=B

U^[VTac SPaPdb% SPbb YT PQbcaPZcTa TX]T #J^ac&$APaZT Xbc% d\b^ VatbbTa PdRW STaT]

9aU^[VbRWP]RT Xbc4 d\VTZTWac ]X\\c Ta P]% SPbb YT \TWa Z^\QX]XTacT 9[T\T]cT TX]T APaZT

PdUfTXbc% STbc^ Z[TX]Ta STaT] FRWdciQTaTXRW fXaS'

5db ST\ DdQ[XZd\ Z^\\T] SXeTabT :aPVT] ida ATcW^SXZ d]S id\ FcdSXT]PdUQPd' F=ACB

\tRWcT fXbbT]% ^Q \P] QTX STa :aPVT% ^Q cPcbrRW[XRW SXT qQTaTX]bcX\\d]V STb

J^acP]UP]Vb aT[TeP]c Xbc% QTauRZbXRWcXVc WPc% ^Q Tb bXRW QTX\ TabcT] 6dRWbcPQT] d\ TX]T]

I^ZP[ ^STa TX] ?^]b^]P]c WP]ST[c' ;9E69E eTa]TX]c' G<CHI9B=B \TaZc P]% SPbb \P] VTa]T

SPb J^acQX[S P]P[hbXTac WrccT% SPid YTS^RW ]^RW ZTX]T cTRW]XbRWT @tbd]V VTUd]ST] WPc'

697<GC@8 UaPVc ]PRW FT[TZcX^]bTxTZcT] d]S ?PdbP[Xcrcb_a^Q[T\T]% fT[RWT QTX b^[RWT]

T\_XaXbRWT] 5]P[hbT] PdUcaTcT] Zt]]T]' ;9E69E TaZ[rac% SPbb \P] bXRW STbbT] QTfdbbc fPa%

Tb P[[TaSX]Vb ]XRWc VTb^]STac WPQT QTauRZbXRWcXVT] Zt]]T]'

IV. Die Verkehrskreise: Theorie und Praxis

E5D<59@ BHFF9E #ETRWcbP]fP[c% LuaXRW$ QTVX]]c bTX] ETUTaPc \Xc STa :TbcbcT[[d]V% SPbb QTX

STa 6TbcX\\d]V STa ITaZTWabZaTXbT VatbbcT]cTX[b d]bcadZcdaXTac e^aVTVP]VT] fTaST'

Lda <Xbc^aXT STa ITaZTWabZaTXbT UuWac BHFF9E Pdb% SPbb SPb 6;Ta QTaTXcb X\ >PWa *11*

ifXbRWT] lFPRWZT]]Ta]n d]S ST\ lDdQ[XZd\n #6;9 0 = ,1) x' 9' -% l[XTVT]STa GXVTan$

d]cTabRWXTST] WPc' 8Ta 5dbSadRZ STa ITaZTWabZaTXbT WPc bXRW X] STa ETRWcb_aTRWd]V STb

6;Tab X] ST] *2,)Ta&>PWaT] TcPQ[XTac d]S fdaST [P]VT LTXc d]TX]WTXc[XRW eTafT]STc'

6TXb_XT[bfTXbT fPa X\ 9]cbRWTXS l?P\X[[^bP]n #6;9 *++ === ,1+ x' 9' *$ [TSXV[XRW e^] TX]T\

d]QTbcX\\cT] lDdQ[XZd\n SXT ETST' =\ 9]cbRWTXS l:adRcP(:adRcPXSn #6I;Ta 6&02,-(+))0$

bcT[[cT \P] WX]VTVT] PdU SXT lQTXSbTXcb QTP]b_adRWcT] JPaT] d]S 8XT]bc[TXbcd]VT]n PQ

d]S X\ :P[[ l@TeP]T(@TePRcn #6I;Ta 6&-)0)(+))0$ fPa STa BPRWUaPVTZaTXbT STa

ITa[TciTa\PaZT \PbbVTQ[XRW' BHFF9E bRW[XTbbc SPaPdb% SPbb QTX SXTbTa 9]cfXRZ[d]V X] STa

ETRWcb_aTRWd]V SXT GWT^aXT SXT DaPgXb \PbbVTQ[XRW QTTX]{dbbc WPc'

FTX]Ta ATX]d]V ]PRW WP]ST[c Tb bXRW QTX\ ITaZTWabZaTXb l9]SPQ]TW\Ta STa r[cTaT]

APaZTn d\ TX]T zgT% ]^a\PcXeT 6TdacTX[d]Vb\T]VT% fPb bXRW X]U^a\PcX^]baTRWc[XRW

#APaZT P[b Z^SXziXTacT =]U^a\PcX^]$ d]S tZ^]^\XbRW #H\bPciTX]QdbbT] SdaRW

:TW[idaTRW]d]V e^] Da^SdZcT]$ aTRWcUTacXVT] [rbbc'

BHFF9E UrWac \Xc STa =]SXeXSdP[XbXTad]V STa 9]SPQ]TW\TaZaTXbT U^ac' 9a bcT[[c UTbc% SPbb Tb

bXRW d\ TX]T TcPQ[XTacT F_adRW_aPgXb WP]ST[c% f^]PRW SXT =]SXeXSdP[XbXTad]V STa

9]SPQ]TW\TaZaTXbT TX]T ETRWcbUaPVT SPabcT[[c' 9QT]UP[[b d]QTbcaXccT] Xbc% SPbb \P] e^]

ifTX ]^a\PcXeT] 6TdacTX[d]Vb\T]VT] PdbVTWc3 ST\ 8daRWbRW]XccbZ^]bd\T]cT] d]S ST]

:PRWZaTXbT]' 9b z]STc TX]T ]^a\PcXe&^QYTZcXeXTacT =]SXeXSdP[XbXTad]V STa

9]SPQ]TW\TaZaTXbT VTbcucic PdU SPb JPaT]& d]S 8XT]bc[TXbcd]VbeTaiTXRW]Xb bcPcc' 8Ta

ETRWcbUaPVTRWPaPZcTa eTad]\tV[XRWc V[TXRWiTXcXV PQTa PdRW TX]T cPcbrRW[XRWT

6TfTXbUuWad]V' 9b bcT[[c bXRW STbWP[Q SXT :aPVT% fXT SXT [Seite 266] ITaZTWabZaTXbT

X]SXeXSdP[XbXTac fTaST]' AtV[XRWT ETRWcbP]fT]Sd]VbWX[UT] bX]S VT\rbb BHFF9E

`dP[XziXTacT 9aUPWad]VbbrciT% P[[VT\TX]T @TQT]bTaUPWad]V% aXRWcTa[XRWTb

9aUPWad]VbfXbbT] #lRPbT [Pfn$ d]S ^xT]Zd]SXVT GPcbPRWT]'

=]]TaWP[Q STa YTfTX[XVT] 5Q]TW\TaZaTXbT VXQc Tb GTX[\T]VT]' 6TX PQb^[dcT]

5dbbRW[dbbVau]ST] Xbc TX]T VTcTX[cT ITaZTWabPdxPbbd]V X]]TaWP[Q STa X]SXeXSdP[XbXTacT]

9]SPQ]TW\TaZaTXbT \tV[XRW' 9X]T VTcTX[cT ITaZTWabPdxPbbd]V Xbc YTS^RW ]da ifXbRWT]



l:PRWZaTXbT]n d]S l8daRWbRW]XccbZ^]bd\T]cT]n% ]XRWc PQTa X]]TaWP[Q STa YTfTX[XVT]

;ad__T] l8daRWbRW]XccbZ^]bd\T]cT]n ^STa l:PRWZaTXbT]n \tV[XRW' <X]VTVT] fXa QTX STa

DauUd]V STa ITafTRWb[d]VbVTUPWa PdU SXT TX]WTXc[XRWT d]S SP\Xc d]VTcTX[cT

ITaZTWabPdxPbbd]V X]]TaWP[Q TX]Tb 9]SPQ]TW\TaZaTXbTb PQVTbcT[[c'

BHFF9E U^[VTac SPaPdb% SPbb SXT ETRWcb_aTRWd]V X\ eTaVP]VT]T] >PWaiTW]c P] ?^]cda d]S

FhbcT\PcXZ SPidVTf^]]T] WPc% fPb id TaWtWcTa I^aPdbbTWQPaZTXc d]S ETRWcbbXRWTaWTXc

VTUuWac WPc' 8PQTX Xbc Ta STa ATX]d]V% SPbb e^aSTz]XTacT ]^a\PcXeT @TXcQX[STa TX]T QTbbTaT

FcadZcda d]S CaXT]cXTad]V Uua SXT =bc&?T]]iTXRWT]QTdacTX[d]V bRWPxT]'

9b TaVTQT] bXRW PQTa fTXcTaVTWT]ST :aPVT& d]S Da^Q[T\bcT[[d]VT]' 6TXb_XT[bfTXbT fdaST

Pdb ST\ DdQ[XZd\ SXT :aPVT PdUVTf^aUT]% ^Q SXT ITaZTWabZaTXbT uQTaWPd_c

X]SXeXSdP[XbXTac fTaST] \ubbT] ^STa ^Q l]^a\PcXeT :[^bZT[]n aTXRWT] fuaST]' LdST\

fuaST SPb =;9 ST] CQTaQTVaXxT] X\ JPaT]& d]S 8XT]bc[TXbcd]VbeTaiTXRW]Xb Va^bbT

6TSTdcd]V QTX\TbbT]% fPb id uQTabRWXTbbT]ST] 5QfTWaP]b_auRWT] UuWaT] Zt]]T'

Ld[Tcic fXaS SXT :aPVT P]VTb_a^RWT]% ^Q l=bcn&ITaZTWabZaTXbT d]S SXT l=bcn&

ITaZTWabPdxPbbd]V \PbbVTQ[XRW bX]S% ^STa ^Q ]XRWc eXT[\TWa PdU TX]T lPQbcaPZcT

DauUd]VbPacn #S'W' TX]Ta lF^[[n&ITaZTWabPdxPbbd]V$ PQVTbcT[[c fTaST] \ubbcT'

V. Die Wahrnehmung der Verkehrskreise in der modernen, digitalen Welt

F9BG5 6=B;9B9E #8DA5% Au]RWT]$ bTcic bXRW X] XWaT\ I^acaPV \Xc STa JPWa]TW\d]V STa

ITaZTWabZaTXbT X] STa \^STa]T]% SXVXcP[T] JT[c PdbTX]P]STa'

6=B;9B9E UuWac Pdb% SPbb SXT _a^V]^bcXiXTacT JPWa]TW\d]V STb e^] ST] QTP]b_adRWcT]

Da^SdZcT] P]VTb_a^RWT]T] ITaZTWabZaTXbTb SXT iT]caP[T ;atbbT Uua SXT \TXbcT]

:aPVTbcT[[d]VT] X\ APaZT]aTRWc Xbc' 8PQTX fXaS PdU SPb ITabcr]S]Xb STa 5SaTbbPcT]

PQVTbcT[[c' 8Pb ITabcr]S]Xb Wr]Vc YTS^RW e^] TX]Ta e^aVT[PVTacT] :aPVT PQ% ]r\[XRW ]PRW

STa JPWa]TW\d]V STb YTfTX[XVT] 5SaTbbPcT]'

BPRW ST\ iT]caP[T] ITaQaPdRWTa[TXcQX[S STb 9d;< Z^\\c Tb Uua SXT 6TfTacd]V

\PbbVTQ[XRW PdU SXT 5dxPbbd]V STa ?d]bczVda STb l]^a\P[ X]U^a\XTacT] d]S P]VT\TbbT]

PdU\TaZbP\T] d]S eTabcr]SXVT] 8daRWbRW]XccbeTaQaPdRWTab STa Da^SdZcTn P]' 8XTbTb

6X[S Xbc YTS^RW bcPaZ X\ JP]ST[' GPcbrRW[XRW WP]ST[c Tb bXRW VT\rbb 6=B;9B9E SPQTX X\\Ta

\TWa d\ TX]T] C][X]T&?^]bd\T]cT]' +)+* ]dcicT] 11" STa uQTa *-&YrWaXVT]

F\Pac_W^]Tb d]S \TWa P[b 0)" bW^__cT] ^][X]T% fTbWP[Q bXT e^] TX]T\ l5dbbcTaQT] STa

CyX]T&FW^__Tan b_aXRWc' JTa YTS^RW id ST] \PbbVTQ[XRWT] ITaZTWabZaTXbT] irW[c% fXaS ^Uc

\Xc caPSXTacT] ETRWcbVad]SbrciT] d]S 9aUPWad]VbbrciT] STa ETRWcb_aTRWd]V TadXTac'

6=B;9B9E fXaUc SXT :aPVT PdU% ^Q SXTbT ETRWcbVad]SbrciT d]S 9aUPWad]VbbrciT uQTaWPd_c

]^RW ida PZcdT[[T] ETP[Xcrc _PbbT]% ST]] bXT VT[cT] bTXc >PWaiTW]cT] fTXcVTWT]S

d]eTar]STac% frWaT]S bXRW SXT ?^]bd\aTP[Xcrc X] STa SXVXcP[T] JT[c \PbbXe eTar]STac WPc'

8XT 8XVXcP[XbXTad]V WPc 5dbfXaZd]VT] PdU SXT JPWa]TW\d]V STa ITaZTWabZaTXbT%

X]bQTb^]STaT SdaRW SXT C\]X_arbT]i b\PacTa ;TarcT d]S STa Zu]bc[XRWT] =]cT[[XVT]i #?=$'

F\Pac_W^]Tb Ta\tV[XRWT] d]b TX]T bcr]SXVT ETRWTaRWT d]S =]U^a\PcX^]bVTfX]]d]V d]S

QPdT] SXT QTVaT]icT ATaZUrWXVZTXc STb AT]bRWT] Pdb' 5[b fTXcTaTa :PZc^a Z^\\c WX]id%

SPbb d]bTaT FdRWTaVTQ]XbbT STa C][X]TaTRWTaRWT] d]S SP\Xc SXT P]VTiTXVcT] 9aVTQ]XbbT

QTaTXcb SdaRW X]cTVaXTacT 5[V^aXcW\T] d]S SXT ?= SPWX]cTa QTTX]{dbbc fTaST]' 8Ta l6[XRZ

X] SXT JT[cn STb TX]iT[]T] 8daRWbRW]XccbeTaQaPdRWTab fXaS QTaTXcb SdaRW 5[V^aXcW\T]

d]S ?= VT[T]Zc d]S VTz[cTac f^SdaRW TX]T X]SXeXSdT[[T% PdU ST] ITaQaPdRWTa

idVTbRW]XccT]T lETP[Xcrcn VTbRWPxT] fXaS' H\ ]d] SXT JPWa]TW\d]V STb ITaZTWab Uua

TX]T \PaZT]aTRWc[XRWT 6TfTacd]V id bX\d[XTaT]% VaTXUT] PdRW SXT 6TWtaST]% ;TaXRWcT

d]S 6TcTX[XVcT] PdU SXT SXVXcP[T] AXccT[ idauRZ' 8PQTX TaPRWcTc Tb 6=B;9B9E P[b

_a^Q[T\PcXbRW% SPbb YTSTa ^][X]T VTf^]]T]T 9X]SadRZ STa ITaZTWabfPWa]TW\d]V

d]TaZT]]QPa W^RW X]SXeXSdP[XbXTac d]S ]da ]^RW fT]XV ^QYTZcXe Xbc'

6=B;9B9E U^[VTac SPaPdb% SPbb TX]T ]XRWc d]TaWTQ[XRWT 8XbZaT_P]i ifXbRWT] ST] QXbWTa

Vr]VXVT] GPcbPRWT]UTbcbcT[[d]VT] ida JPWa]TW\d]V STa ITaZTWabZaTXbT v ^Uc\P[b PdU

6PbXb e^] 9aUPWad]VbbrciT] v d]S STa X]ifXbRWT] SXVXcP[XbXTacT] ?^]bd\fT[c QTbcTWc' FXT

U^aSTac ST\T]cb_aTRWT]S TX]T ?^aaTZcda STa 9aUPWad]VbbrciT' LdST\ bcT[[c 6=B;9B9E X]



:aPVT% SPbb SXT \PaZT]aTRWc[XRWT] ;ad]SbrciT PdRW Uua TX]T SdaRW ?= QTTX]{dbbcT

JPWa]TW\d]V STb 8daRWbRW]XccbeTaQaPdRWTab ]^RW _PbbT]% d]S fXaUc SXT :aPVT PdU% ^Q

SXT \PaZT]aTRWc[XRWT] ;ad]SbrciT P] SXT ]TdT ETP[Xcrc P]VT_Pbbc fTaST] \ubbT]'

VI. Die Relevanz der Verkehrskreise im Unionsrecht

5@9K5B89E ICB Aq<@9B85<@ #ETRWcbP]fP[c% Au]RWT]$ P]P[hbXTac X] bTX]T\ 6TXcaPV SXT

ET[TeP]i STa ITaZTWabZaTXbT Uua SXT 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa X\

H]X^]baTRWc'

ICB Aq<@9B85<@ TaZ[rac% SPbb SXT bcr]SXVT ETRWcb_aTRWd]V ifPa e^] TX]T\ `dPbX&

]^a\PcXeT] Tda^_rXbRWT] ITaQaPdRWTaQTVaXx PdbVTWc% SXTbTa X] STa ETP[Xcrc PQTa X] ST]

eTabRWXTST]T] AXcV[XTSbcPPcT] STa 9H% QPbXTaT]S PdU ST] #UTW[T]ST]$ F_aPRWZT]]c]XbbT]

STb 8daRWbRW]XccbeTaQaPdRWTa% bcPaZ d]cTabRWXTS[XRW PdbUr[[c'

JXT bXRW SXTbTa 9H&8daRWbRW]XccbeTaQaPdRWTa T]cfXRZT[c WPc% iTXVc ICB Aq<@9B85<@

P]WP]S e^] fTVfTXbT]ST] HacTX[T] STb 9d;< PdU' 5]WP]S STb HacTX[b «6-Korn – 10

Frische Eier» #9d;< e^\ */' >d[X *221% 7&+*)(2/$ Ta[rdcTac Ta% fXT SPb ;TaXRWc ST] 6TVaXx

STb lSdaRWbRW]Xcc[XRW X]U^a\XTacT]% PdU\TaZbP\T] d]S eTabcr]SXVT]

8daRWbRW]XccbeTaQaPdRWTabn TX]UuWacT d]S QTaTXcb TX] VTfXbbTa JXSTabcP]S VTVT] SXT

9X]UuWad]V e^] zgT] Da^iT]cbRWfT[[T] id TaZT]]T] VPQ' =\ 9]cbRWTXS LLOYD (WBM) ./.

Loint’s #9d;< e^\ ++' >d]X *222% 7&,-+(20$ WXT[c STa ;TaXRWcbW^U UTbc% SPbb SXT [Seite 267]

5dU\TaZbP\ZTXc STa 8daRWbRW]XccbeTaQaPdRWTa YT ]PRW 5ac STa QTca^xT]T] JPaT] ^STa

8XT]bc[TXbcd]VT] d]cTabRWXTS[XRW W^RW bTX] ZP]] d]S Z^]ZaTcXbXTacT b^\Xc ST] 6TVaXx STa

ITaZTWabZaTXbT' =\ qQaXVT] WXT[c SPb ;TaXRWc X] SXTbT\ 9]cbRWTXS PdRW UTbc% SPbb Tb ida

6TYPWd]V STa ITafTRWb[d]VbVTUPWa QTX ifTX Z^[[XSXTaT]ST] 9H&APaZT] PdbaTXRWc% SPbb

XaVT]Sf^ X] STa 9H ITafTRWb[d]VbVTUPWa QTbcTWc'

AXc bT[QT\ 9]cbRWTXS bcT[[cT STa 9d;< idST\ UTbc% SPbb YT VatbbTa SXT oW][XRWZTXc STa

TaUPbbcT] JPaT] d]S 8XT]bc[TXbcd]VT] d]S YT bcraZTa SXT ?T]]iTXRW]d]VbZaPUc STa r[cTaT]

APaZT Xbc% STbc^ fPWabRWTX][XRWTa PdRW TX]T ITafTRWb[d]VbVTUPWa ifXbRWT] ST] LTXRWT]

P]VT]^\\T] fTaST] ZP]]' 5[[TX] STa EuRZVaXx PdU QTbcX\\cT Da^iT]cbrciT X] 6TidV PdU

ST] 6TZP]]cWTXcbVaPS STa APaZT QTX ST] QTcTX[XVcT] ITaZTWabZaTXbT] [rbbc ]^RW ZTX]T

EuRZbRW[ubbT SPaPdU id% ^Q TX]T APaZT TX]T W^WT ?T]]iTXRW]d]VbZaPUc QTbXcic' 8Pb

;TaXRWc WXT[c fTXcTa UTbc% SPbb Uua SXT 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa T]cbRWTXST]S

Xbc% fXT SXT APaZT PdU ST] 8daRWbRW]XccbeTaQaPdRWTa STa Z^]ZaTcT] JPaT] ^STa

8XT]bc[TXbcd]VT] fXaZc' 8PQTX Xbc PdU ST] SdaRWbRW]Xcc[XRW X]U^a\XTacT]% PdU\TaZbP\T]

d]S eTabcr]SXVT] 8daRWbRW]XccbeTaQaPdRWTa STa QTcaTxT]ST] JPaT]Pac PQidbcT[[T]%

STbbT] 5dU\TaZbP\ZTXc YT ]PRW 5ac STa QTca^xT]T] JPaT] ^STa 8XT]bc[TXbcd]VT]

d]cTabRWXTS[XRW PdbUr[[c'

8T] APbbbcPQ Uua SXT :TbcbcT[[d]V% ^Q TX]T APaZT lQTZP]]cn Xbc% [TVc ICB Aq<@9B85<@

P]WP]S STb HacTX[b CHEVY for Automobile vs. CHEVY #9d;< e^\ *-' FT_cT\QTa *222% 7&

,0.(20$% SPa' 8Ta 9d;< WXT[c X] SXTbT\ 9]cbRWTXS Tabc\P[b UTbc% SPbb lTX]T TX]VTcaPVT]T

APaZT% d\ X] ST] ;T]dbb TX]Tb PdU ]XRWcrW][XRWT JPaT] ^STa 8XT]bc[TXbcd]VT]

TafTXcTacT] FRWdciTb id Z^\\T]% TX]T\ QTSTdcT]ST] GTX[ STb DdQ[XZd\b QTZP]]c bTX]

\dbb% SPb e^] ST] SdaRW SXT APaZT TaUPbbcT] JPaT] ^STa 8XT]bc[TXbcd]VT] QTca^xT] Xbcn'

8PQTX VT]uVc Tb% fT]] SXTb X] TX]T\ fTbT]c[XRWT] GTX[ STb H]X^]bVTQXTcb STa :P[[ Xbc'

=\ HacTX[ Armacell Enterprise GmbH vs. HABM/EUIPO #9d;< e^\ *1' FT_cT\QTa +))1% 7&

.*-()/ D$% b^ ICB Aq<@9B85<@% TaZT]]c \P] SXT ?^]bT`dT]iT] STa 9X]WTXc[XRWZTXc STa

H]X^]b\PaZT Uua SXT ITafTRWb[d]VbVTUPWa' 8Pb ;TaXRWc WXT[c SPaX] UTbc% SPbb SXT

H]X^]b\PaZT Vad]Sbrci[XRW TX]T TX]WTXc[XRWT JXaZd]V X] STa VTbP\cT] H]X^] TaiXT[T]

b^[[' 8PaPdb U^[Vc% SPbb SXT 9X]caPVd]V TX]Ta APaZT PdUVad]S e^aQTbcTWT]STa 8aXccaTRWcT

]da eTafTXVTac fTaST] ZP]]% fT]] SXT ITafTRWb[d]VbVTUPWa X] P[[T] AXcV[XTSbcPPcT] d]S

X] P[[T] F_aTRWaTVX^]T] VTVTQT] Xbc' 9X] ;TaXRWc Xbc STbWP[Q ]XRWc VTWP[cT] SXT

ITafTRWb[d]VbVTUPWa Pdb STa DTab_TZcXeT STa T]V[XbRWb_aTRWT]ST] 6Tet[ZTad]V id

QTcaPRWcT]% b^]STa] \dbb TX] LTXRWT] PdRW Pdb STa DTab_TZcXeT STb ]XRWc&

T]V[XbRWb_aTRWT]ST] GTX[b STa H]X^]bQTet[ZTad]V QTdacTX[T]'



=] bTX]T\ lJTQbWX__X]Vn&HacTX[ #9d;< e^\ *+ 5_aX[ +)**% 7&+,.()2$ W^Q STa 9d;< SXT

9X]WTXc[XRWZTXc STa H]X^]b\PaZT VatbbcT]cTX[b fXTSTa PdU' 8Pb ;TaXRWc QTYPWcT% SPbb TX]

ITaQ^c QPbXTaT]S PdU TX]Ta H]X^]b\PaZT Uua SXT VTbP\cT H]X^] VX[c% f^QTX Vad]Sbrci[XRW

]da YT]T 6T]dcid]VT] eTaQ^cT] fTaST] Zt]]T]% fT[RWT SXT APaZT]Ud]ZcX^]

QTTX]carRWcXVT]' <P]S[d]VT] TX]Tb 6TZ[PVcT]% STbbT] 6T]dcid]V STa APaZT SXT :d]ZcX^]

STa ;T\TX]bRWPUcb\PaZT ]XRWc QTTX]carRWcXVT% Zt]]T] ]XRWc ;TVT]bcP]S TX]Tb ITaQ^cb

bTX]' 8TbWP[Q \dbb TX] ;TaXRWc% SPb TX] ITaQ^c Pdbb_aXRWc% SXTbTb X] bTX]Ta cTaaXc^aXP[T]

ETXRWfTXcT QTVaT]iT]% fT]] Tb UTbcbcT[[c% SPbb SXT 6T]dcid]V STb UaPV[XRWT] LTXRWT]b X]bQ'

Pdb b_aPRW[XRWT] ;au]ST] SXT :d]ZcX^] STa APaZT X] TX]T\ GTX[ STb H]X^]bVTQXTcb ]XRWc

QTTX]carRWcXVc ^STa ]XRWc QTTX]carRWcXVT] ZP]]'

LdbP\\T]UPbbT]S [rbbc bXRW UTbcWP[cT]% SPbb ida 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa PdU

SXT 5dxPbbd]V STb lSdaRWbRW]Xcc[XRW X]U^a\XTacT]% PdU\TaZbP\T] d]S eTabcr]SXVT]

8daRWbRW]XccbeTaQaPdRWTabn STa Z^]ZaTcT] JPaT] d]S(^STa 8XT]bc[TXbcd]VT] PQidbcT[[T]

Xbc' Lda 6TYPWd]V STa ITafTRWb[d]VbVTUPWa aTXRWc Tb Pdb% fT]] SXT ITafTRWb[d]VbVTUPWa

]da X] TX]T\ GTX[ STa 9da^_rXbRWT] H]X^] QTbcTWc' 8PQTX Z^\\c ST] F_aPRWZT]]c]XbbT]

X] ST] eTabRWXTST]T] AXcV[XTSbcPPcT] Va^bbT 6TSTdcd]V id'

VII. Handlungsbedarf aus der Sicht des IGE?

C@=I=9E I9@HL #=;9% 6Ta]$ VTWc STa :aPVT ]PRW% ^Q PdUVad]S STa 9aZT]]c]XbbT STa FcdSXT

e^] G<CHI9B=B Tc P[' PdRW <P]S[d]VbQTSPaU QTX\ =;9 QTbcTWc' 8Pid UPbbc Ta SXT eXTa Uua XW]

iT]caP[T] FRW[dbbU^[VTad]VT] STa FcdSXT e^] G<CHI9B=B idbP\\T] d]S ]X\\c SPid

FcT[[d]V'

8XT TabcT FRW[dbbU^[VTad]V b_aXRWc SXT \tV[XRWT] 5dbfXaZd]VT] STa :^a\d[XTad]V STb

JXSTab_adRWU^a\d[Pab PdU SXT TaWTQ[XRWT 5]iPW[ e^] cTX[fTXbT VdcVTWTXbbT]T]

JXSTab_auRWT] P]' 8XTb Xbc ]PRW G<CHI9B=B SPaPdU idauRZidUuWaT]% SPbb SXT

JXSTab_aTRWT]ST] \TXbc e^[[d\Ur]V[XRWT% d]S ]XRWc cTX[fTXbT JXSTab_auRWT TX]aTXRWT]

fuaST]' G<CHI9B=B UuWac SXTb SPaPdU idauRZ% SPbb SPb :^a\d[Pa STb =;9 ]XRWc ifXbRWT]

I^[[& d]S GTX[fXSTab_auRWT] d]cTabRWTXSTc d]S TX] GTX[fXSTab_adRW PdUfT]SXVTa Xbc% SP

SXT P]VTU^RWcT]T] JPaT] d]S 8XT]bc[TXbcd]VT] PdUVT[XbcTc fTaST] \ubbT]' I9@HL Wr[c

SPVTVT]% SPbb SXT ITafT]Sd]V STb :^a\d[Pab UPZd[cPcXe Xbc d]S ]da cTX[fTXbT TaU^[Vc' 9a

bcX\\c YTS^RW id% SPbb SXT JXSTab_adRWbVTQuWa _PdbRWP[ TaW^QT] fXaS d]S STa

e^[[d\Ur]V[XRWT JXSTab_adRW STbWP[Q% id\X]STbc Uua @PXT] PccaPZcXe#Ta$ TabRWTX]c'

BPRW STa ifTXcT] QTWP]ST[cT] 9aZT]]c]Xb e^] G<CHI9B=B WPc STa 5dU\TaZbP\ZTXcbVaPS

STa 5Q]TW\Ta TX]T] VTaX]VT] 9X]{dbb QTX STa 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa d]S

[TcicT]S[XRW ZTX]T] fTbT]c[XRWT] 9X]{dbb PdU ST] 5dbVP]V STb ITaUPWaT]b' 8Pid QT\TaZc

I9@HL% SPbb Tb bXRW QTX\ 5dU\TaZbP\ZTXcbVaPS ]da d\ TX]Tb STa ?aXcTaXT] WP]ST[c% SXT Tb

QTX STa 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa id QTauRZbXRWcXVT] VX[c' 8XT

ITafTRWb[d]VbVTUPWa Wr]Vc PdRW e^\ ;aPS STa ;[TXRWPacXVZTXc STa JPaT] d]S

8XT]bc[TXbcd]VT]% ST\ ;aPS STa oW][XRWZTXc STa LTXRWT] d]S ST\ FRWdciQTaTXRW STa

JXSTab_adRWb\PaZT PQ' 8Pb =;9 _auUc SXT 5dU\TaZbP\ZTXc STa 5Q]TW\Ta [TSXV[XRW X\

EPW\T] STa 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa' 8Ta FRWdcid\UP]V Wr]VT SPQTX e^]

ST] 5Q]TW\Ta] STa JXSTab_adRWb\PaZT PQ'

8XT FcdSXT e^] G<CHI9B=B Z^\\c fTXcTa id\ FRW[dbb% SPbb QTX STa 6TdacTX[d]V STa

LTXRWT]rW][XRWZTXc TX] H]cTabRWXTS ifXbRWT] DaPgXb d]S @TWaT QTbcTWc' 6TXb_XT[bfTXbT Xbc

[Seite 268] SXT 6TSTdcd]V TX]Tb rW][XRWT] J^acP]UP]Vb d]S J^acT]STb QTX STa 6TdacTX[d]V

STa LTXRWT]rW][XRWZTXc VT\rbb FcdSXT QTbRWar]Zc' 8XTbT :TbcbcT[[d]V r]STac YTS^RW

VT\rbb I9@HL ]XRWcb SPaP]% SPbb SXT qQTaTX]bcX\\d]V STb J^acP]UP]Vb d]S &T]STb

fTXcTaWX] TX]Tb STa \PbbVTQ[XRWT] ?aXcTaXT] Uua SXT 6TdacTX[d]V STa oW][XRWZTXc Q[TXQc' 9a

UuVc idST\ P]% SPbb SXT DauUd]V STa LTXRWT]rW][XRWZTXc ]XRWc ]PRW TX]Ta aTX]

bRWT\PcXbRWT] DauUd]V TaU^[Vc% b^]STa] STa ;TbP\cTX]SadRZ STb YTfTX[XVT] LTXRWT]b

\PbbVTQ[XRW Q[TXQc'

;T\rbb STa [TcicT] e^] I9@HL QTb_a^RWT]T] 9aZT]]c]Xb e^] G<CHI9B=B bX]S SXT

9aU^[VbPdbbXRWcT] e^] JXSTab_auRWT] ifXbRWT] J^ac\PaZT] fTXcPdb VatbbTa P[b QTX

Z^\QX]XTacT] APaZT]% 6X[S\PaZT] ^STa P]STaT] APaZT]ch_T]' I9@HL bcX\\c SXTbTa



9aZT]]c]Xb id d]S UuWac Pdb% SPbb QTX STa 6X[S\PaZT ZTX] FRWdci TX]Tb PQbcaPZcT] A^cXeb

QTbcTWc% idST\ cT]SXTac SXT Yu]VbcT ETRWcb_aTRWd]V SPid% ST] FRWdciQTaTXRW e^]

6X[S\PaZT] id bRWfrRWT]' Ld ST] P]STaT] APaZT]ch_T] QTbcTWT bTWa fT]XV DaPgXb'

I9@HL UuWac fTXcTa Pdb% SPbb Tb QTX\ =;9 id TX]Ta 8XVXcP[XbXTad]V Z^\\c' 9b Xbc ]r\[XRW

e^aVTbTWT]% SPbb SPb 9&?^\\ SdaRW TX]T] C][X]T&FTaeXRT TabTcic fXaS' 9X] LTXc_[P] Xbc

]^RW ]XRWc UTbcVT[TVc' Ld\ GWT\P ?= Ta[rdcTac I9@HL% SPbb SPb =;9 ]^RW ]XRWc P] STa

9X]QTiXTWd]V e^] ?= X] bTX]T Da^iTbbT PaQTXcTc% Tb YTS^RW SXT 6T\uWd]VT] P]STaTa

6TWtaST] eTaU^[Vc'

VIII. Die Relevanz der Verkehrskreise vor den Schweizer Gerichten

A5GG<=5F @99A5BB #6d]STbVTaXRWc% @PdbP]]T$ QTVX]]c bTX]T] 6TXcaPV \Xc STa :aPVT ]PRW

STa ET[TeP]i STa ITaZTWabZaTXbT PdbbTaWP[Q STb JXSTab_adRWbeTaUPWaT]' 8P]PRW VTWc

85B=9@ F7<J5B89E #CQTaaXRWcTa <;Ta LuaXRW$ PdU eXTa 9]cbRWTXST STb 6;Ta TX]'

JXT QTaTXcb ide^a BHFF9E iTXVc @99A5BB Ta]Tdc% SPbb SXT ITaZTWabZaTXbT X\ :P[[ l[XTVT]STa

GXVTan #6;9 0 = ,1) x'$ TX] TabcTb AP[ e^\ 6;Ta PdUVTVaXxT] fdaST]' 8Pb ;TaXRWc

T]cbRWXTS SP\P[b% SPbb X] TabcTa @X]XT STa ;TbP\cTX]SadRZ STa QTXST] Z^[[XSXTaT]ST]

APaZT] T]cbRWTXST]S Xbc% SXT bXRW ]XRWc Q[^bb P] lFPRWZT]]Tan% b^]STa] PdRW P] SPb

lDdQ[XZd\n aXRWcT]' =] STa PZcdT[[TaT] ETRWcb_aTRWd]V STb 6;Ta bX]S SXT ITaZTWabZaTXbT%

VT\rbb @99A5BB% QTXb_XT[bfTXbT QTX\ PQb^[dcT] 5dbbRW[dbbVad]S STa FXccT]fXSaXVZTXc e^]

Va^bbTa 6TSTdcd]V' 8XTb iTXVc bXRW QTXb_XT[bfTXbT X\ HacTX[ lAPS^]]Pn #6;9 *,/ === -0- x'$%

X] ST\ SPb ;TaXRWc id\ FRW[dbb Z^\\c% SPbb QTX STa 6TdacTX[d]V STa ITaZTWabaTXbT ]XRWc

PdU br\c[XRWT 9]SPQ]TW\Ta PQidbcT[[T] Xbc% b^]STa] PdU ST] T]VT] ITaZTWabZaTXb STa

lZPcW^[XbRWTM]N 7WaXbcT] X\ XcP[XT]XbRWb_aPRWXVT] GTX[ STa FRWfTXin'

;T]TaT[[ _auUc SPb 6;Ta VT\rbb @99A5BB UaTX% fXT STa \PbbVTQT]ST 5SaTbbPcT]ZaTXb Uua SXT

QTP]b_adRWcT] JPaT] ^STa 8XT]bc[TXbcd]VT] PQidVaT]iT] Xbc% fXT SXT 5SaTbbPcT]

PdUVad]S STa TafPacTcT] 5dU\TaZbP\ZTXc SPb LTXRWT] fPWa]TW\T]% d]S ^Q TX]T

ITafTRWb[d]VbVTUPWa QTbcTWc' =\ HacTX[ l?P\X[[^bP]n #6;9 *++ === ,1+ x'$ fXaS

QTXb_XT[bfTXbT PdU SXT 6TdacTX[d]VbZaXcTaXT] STa LTXRWT]rW][XRWZTXc% STa

Da^SdZcrW][XRWZTXc d]S STa ?T]]iTXRW]d]VbZaPUc STa r[cTaT] APaZT PQVTbcT[[c'

5dbbRW[PVVTQT]S Xbc SPb JPaT]& d]S 8XT]bc[TXbcd]VbeTaiTXRW]Xb STa r[cTaT] APaZT% ]XRWc

SXT cPcbrRW[XRWT D^bXcX^]XTad]V STa JPaT PdU ST\ APaZc'

8XT P]VTb_a^RWT]T] ITaZTWabZaTXbT QTbcX\\T] b^\Xc SXT 5dU\TaZbP\ZTXc% ST]

=]U^a\PcX^]bbcP]S d]S [Tcic[XRW SPb H]cTabRWTXSd]VbeTa\tVT] STa 5Q]TW\Ta' 8XT

5dU\TaZbP\ZTXc ePaXXTac YT ]PRW Da^SdZc% fTbWP[Q QTXb_XT[bfTXbT QTX TX]T\ APbbT]PacXZT[

STb crV[XRWT] 6TSPaUb \Xc TX]Ta VTaX]VTaT] 5dU\TaZbP\ZTXc d]S TX]T\ VTaX]VTaT]

H]cTabRWTXSd]VbeTa\tVT] STa ?^]bd\T]cT] id aTRW]T] Xbc P[b QTX F_TiXP[_a^SdZcT]% fPb

bXRW TQT]UP[[b P\ HacTX[ l?P\X[[^bP]n iTXVT] [rbbc'

LdbP\\T]UPbbT]S Wr[c @99A5BB UTbc% SPbb SXT _aPZcXbRWT ET[TeP]i STa ITaZTWabZaTXbT QTX

STa 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa bRWfTa TX]idbRWrciT] Xbc d]S [TSXV[XRW TX]T e^]

\TWaTaT] IPaXPQ[T] SPabcT[[c'

F7<J5B89E bcT[[cT X] TX]T\ ifTXcT] GTX[ SXT 9]cbRWTXST l5a\P]X&5S[Tan #6;Ta

-5O/.*(+)*1$% lGT[[R^(GT[[n #6;Ta -5O+1(+)+*$% l7P]cX(7P]cX`dTn #6;Ta -5O*01(+)+*$ d]S

lGTRc^](8TZc^]n #6;Ta -5O.*)(+)*1$ e^a% X] ST]T] bXRW SPb 6;Ta X] ST] [TcicT] >PWaT]

X]cT]bXe \Xc STa GWT\PcXZ STa ITaZTWabZaTXbT] QTUPbbc WPc' Lda ITabX]]QX[S[XRWd]V STa

ET[TeP]i STa 5dU\TaZbP\ZTXc TaZ[rac F7<J5B89E% SPbb SXT 5dU\TaZbP\ZTXc P[b TX]T 5ac

l6aX[[Tn id eTabcTWT] Xbc% SXT \P] PdUbTciT] \dbb% QTe^a SXT aTbc[XRWT] DPaP\TcTa QTdacTX[c

fTaST] Zt]]T]'

=\ 9]cbRWTXS l5a\P]X&5S[Tan bcT[[c SPb 6;Ta Uua SXT BPRWUaPVT e^] HWaT] PdU

ITaZTWabZaTXbT \Xc [TXRWc TaWtWcTa 5dU\TaZbP\ZTXc PQ% fX[[ PQTa ]XRWc SP]PRW

d]cTabRWTXST]% ^Q cTdaT ^STa QX[[XVT HWaT] ]PRWVTUaPVc fTaST]' JTX[ HWaT]

Vad]Sbrci[XRW X\\Ta \Xc TX]Ta VTfXbbT] F^aVUP[c% S'W' [TXRWc TaWtWcTa 5dU\TaZbP\ZTXc%

]PRWVTUaPVc fTaST]% bX]S VT\rbb 6;Ta PdRW SXT id QTdacTX[T]ST] 5S[Tabh\Q^[T

d]cTabRWXTS[XRW VT]dV'



=\ 9]cbRWTXS lGT[[R^(GT[[n VTWc SPb 6;Ta TQT]UP[[b e^] TX]Ta TaWtWcT] 5dU\TaZbP\ZTXc

Pdb% fT[RWT SXT P]VTb_a^RWT]T] ITaZTWabZaTXbT QTX STa =]P]b_adRW]PW\T e^]

:X]P]iSXT]bc[TXbcd]VT] P] ST] GPV [TVT]' 8XT ITafTRWb[d]VbVTUPWa fdaST X\ Z^]ZaTcT]

:P[[ eTa]TX]c'

=\ :P[[ l7P]cX(7P]cX`dTn Z^\\c SPb 6;Ta id TX]T\ TcfPb P\QXeP[T]cT] ETbd[cPc% fT]] Tb

TX]TabTXcb UTbcbcT[[c% SPbb Tb bXRW QTX JTX] d\ TX] APbbT]_a^SdZc WP]ST[c% V[TXRWiTXcXV PQTa

PdRW UTbcWr[c% SPbb X] SXTbT\ JPaT]bTV\T]c TX] Va^bbTb 9g_TacT]cd\ QTbcTWc' 5dUVad]S

SXTbTa AXbRWd]V bcT[[c SPb 6;Ta PdU TX]T \Xcc[TaT 5dU\TaZbP\ZTXc STa ITaZTWabZaTXbT PQ

d]S eTa]TX]c PdRW X] SXTbT\ :P[[ TX]T ITafTRWb[d]VbVTUPWa ifXbRWT] ST] QTXST]

LTXRWT]'

=\ :P[[ lGTRc^](8TZc^]n bcT[[c SPb 6;Ta PdU TX]T TaWtWcT 5dU\TaZbP\ZTXc STa

P]VTb_a^RWT]T] ITaZTWabZaTXbT X\ 6TaTXRW 6PdfXacbRWPUc d]S 5QSTRZd]Vb\PcTaXP[XT]

PQ' Ga^ci STa TaWtWcT] 5dU\TaZbP\ZTXc QTYPWc SPb 6;Ta X]bQTb^]STaT PdUVad]S STa W^WT]

LTXRWT]rW][XRWZTXc SXT ITafTRWb[d]VbVTUPWa'

[Seite 269] IX. Diskussion

5QbRW[XTbbT]S z]STc TX]T 8XbZdbbX^] d]cTa STa @TXcd]V e^] E=GF7<9E% TX]TabTXcb ida

ET[TeP]i STa ITaZTWabZaTXbT% P]STaTabTXcb ida Bdcid]V T\_XaXbRWTa ATcW^ST] QTX STa

6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa% bcPcc'

E=GF7<9E b_aXRWc id 6TVX]] STa 8XbZdbbX^] SXT VdcT LdbP\\T]PaQTXc ifXbRWT] ST\ =;9 d]S

=B;E9F P]' G<CHI9B=B fXTSTaW^[c P] SXTbTa FcT[[T% SPbb SXT X\ EPW\T] STa FcdSXT

TaW^QT]T] 9aZT]]c]XbbT ZTX]T ?aXcXZ P] STa 5aQTXcbfTXbT STb =;9 SPabcT[[T]' IXT[\TWa

b^[[T] SXT FcdSXT d]S SXT VTf^]]T]T] 9aZT]]c]XbbT SPid VT]dcic fTaST]% [P]V caPSXTacT

9aUPWad]VbbrciT id WX]cTaUaPVT] d]S TX]T 5]]rWTad]V STa GWT^aXT P] SXT JXaZ[XRWZTXc

\XccT[b T\_XaXbRWTa ATcW^ST] bXRWTaidbcT[[T]'

G<CHI9B=B TafrW]c TX]T fTXcTaT FcdSXT% SXT ST] :^Zdb PdU SXT H]X^]b\PaZT [TVc d]S id

rW][XRWT] 9aVTQ]XbbT] Z^\\c% fXT SXT e^] XW\ e^aVTbcT[[cT FcdSXT% ]r\[XRW% SPbb STa

5dU\TaZbP\ZTXc STa 5Q]TW\TaZaTXbT ZTX]T Qif' ]da VTaX]VT 6TSTdcd]V idZ^\\c' 8XTb

TabRWTX]c ifPa fXSTab_auRW[XRW% SP SXT 5dU\TaZbP\ZTXc PdRW SXT DTab_TZcXeT STa

P]VTb_a^RWT]T] ITaZTWabZaTXbT \XcSTz]XTac' 8XT JPW[ STa DTab_TZcXeT bRWTX]c YTS^RW

XaaT[TeP]c Uua SPb 9]STaVTQ]Xb id bTX]' E=GF7<9E QT\TaZc X] SXTbT\ LdbP\\T]WP]V% SPbb

SXTb PdRW TX]T :aPVT STa ATcW^ST]TWa[XRWZTXc Xbc' 6=B;9B9E fT]STc TX]% SPbb SXT aTX]T

9afrW]d]V STa 5dU\TaZbP\ZTXc STa P]VTb_a^RWT]T] ITaZTWabZaTXbT X] TX]T\ HacTX[

]XRWc _Ta bT TcfPb SPauQTa PdbbPVc% fXT bcPaZ SXTbT e^\ ;TaXRWc uQTa_auUc d]S QTX STa

HacTX[bz]Sd]V QTauRZbXRWcXVc fXaS' FG9:5B 697<GC@8 bcX\\c id% SPbb SXT qQTa]PW\T e^]

GTgcQPdbcTX]T] QTX TX]Ta b^[RWT] 5ac e^] FcdSXT TX] Da^Q[T\ SPabcT[[T] ZP]]' 9a Wr[c UTbc%

SPbb Tb ifPa 5]brciT VXQc% SXTbTa Da^Q[T\PcXZ X\ EPW\T] STa FcdSXT]TaPaQTXcd]V id

QTVTV]T]' F^ [rbbc Qb_f' SXT @r]VT STb GTgcQPdbcTX]b SdaRWPdb FRW[ubbT SPauQTa id% X]

fT[RWTa GXTUT TX]T :aPVT QTWP]ST[c fdaST' 8XTbT 5aQTXc bTX YTS^RW bTWa PdUfT]SXV'

?5= F7<A=8G&<9EB fTXbc SPaPdU WX]% SPbb fT]] SXT 5dU\TaZbP\ZTXc STa P]VTb_a^RWT]T]

ITaZTWabZaTXbT SdaRW SXT ;TaXRWcT P[b W^RW TX]VTbcdUc fXaS% TX]T ITafTRWb[d]VbVTUPWa

]da ]^RW bT[cT] P]VT]^\\T] fXaS' E=GF7<9E UuWac Pdb% SPbb VT]Pd SPaX] TX]Ta STa ;au]ST

[XTVc% fTbWP[Q STa :P[[ l?P\X[[^bP]n b^ aTe^[dcX^]ra VTfTbT] Xbc' >T QTZP]]cTa ]r\[XRW

TX]T APaZT Xbc% STbc^ fT]XVTa d]cTa[XTVT SPb DdQ[XZd\ TX]Ta ITafTRWb[d]V' AP] WPc

ST\]PRW eTabdRWc% [PdcTaZTXcbaTRWc[XRW id PaVd\T]cXTaT] d]S T]cfXRZT[cT SXT

H]cTabRWTXSd]V e^] d]\XccT[QPaTa d]S \XccT[QPaTa ITafTRWb[d]VbVTUPWa' H]cTaSTbbT]

fXaS VT\rbb E=GF7<9E YTS^RW id bRW]T[[ PdU SXT \XccT[QPaT ITafTRWb[d]VbVTUPWa

VTbRW[^bbT]'

G<CHI9B=B \TaZcT P]% SPbb X\ 6TaTXRW STa 5]UP]Vb& d]S 9]SQdRWbcPQT] STa 6TSPaU QTbcTWc%

SXTbT :aPVT ]^RW\P[b \Xc WtWTaT] :P[[iPW[T] id TaWracT]' :P[[b \P] PQTa fXTSTad\ id\

V[TXRWT] FRW[dbb Z^\\T] fuaST% b^ \ubbcT bXRW SXTb PdRW X] STa @TWaT d]S

ETRWcb_aTRWd]V aT{TZcXTaT]'



697<GC@8 fTXbc PdU TX]T _PaP[[T[T 9]cfXRZ[d]V id\ ?PacT[[aTRWc WX]% f^ SXT 6TSTdcd]V STa

pZ^]^\XT bcPaZ idVT]^\\T] WPc' :aPV[XRW Q[TXQc YTS^RW% f^WX] SXT <X]cTaUaPVd]V STa

9aUPWad]VbbrciT UuWac d]S ^Q SXTb bRW[XTbb[XRW ida 5d{tbd]V STb ETRWcbVTQXTcb WX] id

TX]Ta aTX] tZ^]^\XbRWT] 5]P[hbT UuWac' 9a Xbc STa ATX]d]V% SPbb SXT I^aWTabTWQPaZTXc d]S

SP\Xc SXT ETRWcbbXRWTaWTXc ]XRWc eTaQTbbTac fXaS% b^]STa] Tb bRW[XTbb[XRW SPaPdU P]Z^\\c%

fTa SXT 6TfTXb[Pbc carVc' 8XTbT qQTa[TVd]VT] [PdUT] fXTSTad\ PdU SXT P]Ur]V[XRWT :aPVT

idauRZ% fPb ETRWcbUaPVT d]S fPb GPcUaPVT Xbc'

5BB9 B=989EA5BB #=]bcXcdc Uua 8T\^bZ^_XT 5[[T]bQPRW$ QTbcrcXVc% SPbb QTX\ LdVP]V STa

9\_XaXT id :aPVT] STa ITafTRWb[d]VbVTUPWa SdaRWPdb VdcT fXbbT]bRWPUc[XRWT ATcW^ST]

ida ITaUuVd]V bcTWT]' 6=B;9B9E VXQc P[[TaSX]Vb id QTST]ZT]% SPbb SXTbT ATcW^ST] ST]

o\cTa] ]XRWc idVr]V[XRW bX]S d]S bXRW eXT[T 9X]iT[P]\T[STa SXTbT PdUfT]SXVT]

T\_XaXbRWT] 5QZ[rad]VT] ]XRWc [TXbcT] Zt]]T]' G<CHI9B=B bcX\\c SXTbT\ 5aVd\T]c id%

fTXbc PQTa PdbSauRZ[XRW SPaPdU WX]% SPbb Pdb SXTbT\ ;ad]S SXT 9aUPWad]VbbrciT P] SXT

9\_XaXT P]VT_Pbbc fTaST] \ubbT]'

E=GF7<9E QT\TaZc PQbRW[XTbbT]S% SPbb \P] SXT :aPVT STa ITafTRWb[d]VbVTUPWa ]XRWc id

bcPaZ PdU SXT GPcbPRWT]TQT]T QTWP]ST[] b^[[cT% SP STa FRWdciQTaTXRW SPad]cTa [TXSTc' 8XT

APaZT b^[[cT [Tcic[XRW ST] FRWdci QTZ^\\T]% ST] bXT eTaSXT]c'

X. Berücksichtigung der Begleitumstände der Markenverwendung

?5= F7<A=8G&<9EB #ETRWcbP]fP[c% 6Ta[X]$ Wr[c X\ EPW\T] STa 8XbZdbbX^]bad]ST TX]T]

ZdaiT] I^acaPV ida 6TauRZbXRWcXVd]V STa 6TV[TXcd\bcr]ST X] STa APaZT]eTafT]Sd]V X]

STa 6;<&ETRWcb_aTRWd]V% STa 9d;<&ETRWcb_aTRWd]V d]S STa ETiT_cX^] STb 9d;< SdaRW

ST] 6;<' F7<A=8G&<9EB fXaUc SXT :aPVT PdU% ^Q ida 6TdacTX[d]V STa ITafTRWb[d]VbVTUPWa

PdRW SPb lDarbT]cPcX^]bd\UT[Sn ad]S d\ SXT eTafT]STcT APaZT d]TX]VTbRWar]Zc

aT[TeP]c Xbc'

5]WP]S TX]XVTa 9]cbRWTXST STb 6;< #SPad]cTa lDaP[X]T]U^a\n #;EHE +))0% 01)$ d]S

l=]cTa]TceTabcTXVTad]Vn #;EHE +))-% 01)$$ iTXVc Ta SXT 5aVd\T]cPcX^] STb 6;< PdU%

f^]PRW Tb PdU SXT PQbcaPZcT ;TUPWa STa ITafTRWb[d]V e^] LTXRWT] P]Z^\\c% d]S ]XRWc

PdU Z[raT]ST <X]fTXbT ^STa P]STaT H\bcr]ST X] STa Z^]ZaTcT] FXcdPcX^]'

8Ta 9d;< Wr[c X\ :P[[ lDd\P(FPQT[n #9d;< e^\ **' B^eT\QTa *220% 7&+.*(2.$ UTbc% SPbb

SXT ITafTRWb[d]VbVTUPWa d]cTa 6TauRZbXRWcXVd]V P[[Ta H\bcr]ST STb 9X]iT[UP[[b

d\UPbbT]S id QTdacTX[T] Xbc' FTXc l@wCasP[(6T[[daTn #;EHE +))2% 0./$ U^aSTac STa 9d;< QTX

8^__T[XST]cXcrc idbrci[XRW% SPbb X\ Z^]ZaTcT] :P[[ SXT <TaZd]UcbUd]ZcX^] ^STa P]STaT

APaZT]Ud]ZcX^]T] QTTX]carRWcXVc fTaST]' 8P\Xc tx]Tc STa 9d;< ST]

X\\PcTaXP[VucTaaTRWc[XRW VT_arVcT] ITa[Tcid]VbcPcQTbcP]S STa 8^__T[XST]cXcrc Uua TX]T

[PdcTaZTXcbaTRWc[XRW VT_arVcT 6TcaPRWcd]V STb 9X]iT[UP[[b' =\ HacTX[ l;^^V[T :aP]RTn

#9d;< e^\ +,' Arai +)*)$ fdaST TX]T ITafTRWb[d]VbVTUPWa QTX 8^__T[XST]cXcrc ]da QTX

TX]Ta :d]ZcX^]bQTTX]carRWcXVd]V P]VT]^\\T]' 8Pb DarbT]cPcX^]bd\UT[S fXaS b^\Xc

QTauRZbXRWcXVc' 8XTbT ETRWcb_aTRWd]V fdaST PdRW SdaRW ST] 6;< PdUVT]^\\T]

#l8P\T]&<^bT ACn% ;EHE +)*2% *+12$'


